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THE SENATE AND OUR FOREIGN RE- 
LATIONS. 





The passions of the recent political 
campaign have sufficiently cooled, it is 
believed, to permit a discussion of the 
reasons for the controversy between 
President Wilson and the Senate that re- 
sulted in some respects, not only in dis- 
aster to the personal ambitions of some 
of the participants, but in detriment to 
the national interests as well. 


It would be untrue to charge the result 
to partisan politics, or on the other hand 
to say that the President’s obstinacy was 
solely to blame. Anyone familiar with 
our country’s history is well aware of 
the fact that such encounters between 
the President and the Senate have oc- 
curred not infrequently in the past and 
that very often these disputes have hap- 
pened even when the President belonged 
to the party in power in the Senate. On 
the question of obstinacy, it may be a 
question whether the presidents who have 
had such controversies with the Senate 
would be willing to admit that all the 
stubbornness was on one side. We be- 
lieve that, on the other hand, a careful 
study of such cases will show that neither 
side is to be blamed more than the other; 
that the blame lies rather with the 
framers of the Constitution, who required 
all treaties to be made by the President 
“by and with the advice and consent of 
the Senate” without indicating whether 
such consent is to be obtained prior or 
subsequent to the negotiations for the 
treaty, or by failure of our chief executives 
properly to construe the word, “advice.” 


John Hay, one of the greatest Secretar- 
ies of State, declared in his diary that “a 
treaty entering the Senate is like a bull 





going into the arena; no one can say just 
how or when the final blow will fall— 
but one thing is certain—it will never: 
leave the arena alive.” Hay negotiated 
some of the greatest treaties ever made 
by this country and it was one of the 
sorest disappointments of his life to have 
many of these treaties mutilated by Sen- 
ate amendments, and many of the advan- 
tages which he had sought to secure de- 
feated by Senate vetoes. He expressed 
his views of the Senate’s attitude toward 
treaties in the following caustic criticism : 
“The fact that a treaty gives to this coun- 
try a great and lasting advantage,” says 
Mr. Hay, “seems to weigh nothing what- 
ever in the minds of about half the sen- 
ators. Personal interest, personal spites 
and a contingent chance of petty political 

advantage are the only motives that cut 
any ice at present.” (Thayer, Life & Let- 

ters of John Hay, II, p. 274.) 


President Roosevelt had the same dif- 
ficulty with a Republican Senate over 
many of his treaties. When the Senate 
refused to ratify the San Domingo treaty, 
Roosevelt, with characteristic audacity, 
put the treaty into effect as a personal 
agreement of the executive. He said 
“The Constitution did not explicitly give 
me power to bring about the necessary 
agreement with Santo Domingo. But the 
Constitution did not forbid my doing 
what I did. I put the agreement into 
effect and I continued its execution for 
two years before the Senate acted, and 
I would have continued it until the end of 
my term, if necessary, without any ac- 
tion by Congress.” Cleveland had the 
same trouble in 1897 with the Senate, 
which rejected the Olney-Pauncefote Ar- 
bitration Treaty. ‘Taft also had a con- 
troversy with the Senate over his Arbi- 
trative Treaties of 1911. The Senate at 
tached such objectionable conditions to 
its consent to the ratification of the treaty 
that President Taft refused to ratify it. 

George Washington is probably as 
much responsible for the present situa- 
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tion as any other one individual. He had 
the opportunity to create a wise prece- 
dent, but allowed his temper to get away 
with his judgment and the opportunity 
was lost. Washington believed, as many 
believe today, that the consent required 
by the Constitution should be given in 
the course of the negotiations and not 
after a treaty had been completed and 
signed by the other party. So it was the 
policy of Washington at the first to dis- 
cuss the terms of a treaty with the Sen- 
ate in executive session. He did what a 
prime minister of France or England 
would do today, namely, obtain the sense 
of his co-partners in foreign affairs be- 
fore he committed himself. But the dig- 
nity of the presidential office did not seem 
to comport with the rough and tumble 
tactics required of an active Prime Min- 
ister and so Washington discontinued 
the practice after several humiliating ex- 
periences in debating the terms of a treaty 
with the members of the Senate. The 
upshot of Washington’s experience in try- 
ing to secure the prior consent of the Sen- 
ate is given by John Quincy Adams in 
his diary. He says: 

“Mr. Crawford told the story of Presi- 
dent Washington having at an early pe- 
riod of his administration gone to the 
Senate with a project of a treaty to be 
negotiated, and been present at their de- 
liberations upon it. They debated it and 
proposed alterations, so that when Wash- 
ington left the Senate-chamber he said 
he would be damned if he ever went there 
again. And ever since that time treaties 
have been negotiated by the Executive 
before submitting them to the considera- 
tion of the Senate.” 

The difficulty with our form of govern- 
ment is that while we have a foreign sec- 
retary, we have no prime minister who 
is the responsible head of the govern- 
ment, and at the same time, the leader of 
the majority party in the legislative body. 
Our prime minister is necessarily the 
President and the dignity of the office 
seems to forbid that he should engage in 
personal debate in the Senate in securing 





the legislative assent to a treaty. More- 
over, he is not responsible to the legisla- 
tive body and therefore is not always in 
accord with the views of the prevailing 
majority. His prerogatives are not affect- 
ed by a change in the party majority of 
the Senate and therefore, not infrequent- 
ly, it becomes his duty to direct the for- 
eign affairs of the country with the advice 
and consent of a hostile and personally 
antagonistic Senate. In such cases it is 
needless to argue that the hands of the 
government are completely ‘tied. The 
Senate cannot initiate a treaty, but may 
refuse to ratify. The President can nego- 
tiate a treaty but cannot execute it. 


There should be some means devised by 
which more effective co-operation may 
be secured between the President and the 
Senate in reference to foreign affairs. One 
plan suggested, however, is wholly out of 
the question, namely: to make the Presi- 
dent supreme in the treaty-making power. 
While this has the advantage of enabling 
the chief executive to reach prompt and 
possibly more effective agreements with 
foreign powers, it would endanger that 
delicate balance of power that must exist 
in a democracy between the three distinct 
agencies of government. 


On the other hand, the power cannot 
be given to the Senate alone, as too many 
cooks would spoil the broth. In such a 


delicate undertaking as that of devising» 


the terms of an agreement by which two 
contracting parties seeking different re- 
sults must reach a common basis of agree- 
ment and where there must be frequent 
discussions and some concessions made; 
in such cases, we repeat, there must be 
one or at least only a few minds in direct 
control of the negotiations. If the Sen- 
ate allowed the Chairman of its Foreign 
Relations Committee to negotiate a 
treaty, he would to all intents and pur- 
poses become the responsiole head of the 
government so far as foreign affairs were 
concerned, and the government would 
have two heads, one for foreign affairs 
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and one for domestic affairs—a political 
monstrosity. 

The suggestion that we change our 
form of government to the parliamentary 
form with a responsible head, responsible 
directly to Congress and who would 
change with every variation in the party 
majority is also, without merit. In such 
case the President would be a mere fig- 
ure-head, as he is in France, and the Pre- 
mier or legislative leader, would become 
the government. This scheme would 
make party government supreme. While 
ithas many apparent advantages over our 
present system, yet, on the other hand, 
it would make Congress the supreme 
power in the country, since the legisla- 
ture, by means of its absolute control 
over the responsible head of the govern- 
ment, would execute the laws and even 
construe its own powers, since the judges 
themselves would be subservient to this 
power. No such absolute power can safe- 
ly be conceded to any man or group of 





men under a democratic form of govern- 
ment. 

It seems to us that Washington himself 
set a bad precedent and that it is only 
necessary to reverse this precedent. How- 
ever humiliating it may be for a chief ex- 
ecutive to come to the Senate for its “ad- 
vice” before negotiating a treaty, we be- 
ieve that it was the intention of the 
framers of the Constitution that he should 
And the wisdom oi this is evident. 
lf the President, about to negotiate a 
teaty, should first request the chairman 
bf the Senate Committee on Foreign Re- 
ations to collaborate in settling the terms 
bi the convention, the problem would 
ecessarily be solved, since the treaty 
would, when completed, be the treaty of 

e Senate and the President. The Chair- 
man of the Senate Committee on Foreign 
Relations would necessarily represent the 
barty in power in the Senate and would, 

he proceeded, take into his confidence 

e leaders of his party or, if he did not 
ish to make it a party matter, of both 


tO SO. 
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parties. In this way the Senate would be 
committed in advance to a treaty and the 
objectionable veto power rendered inocu- 
ous. : 


It is quite likely that many senators 
would seriously object to thus depriving 
themselves of the “big stick” they are able 
to hold over the head of a president and 
would refuse their “advice” or collabora- 
tion in forming a treaty. But if the Presi- 
dent declined to move without the express 
suggestion or “advice” of the Senate Com- 
mittee on Foreign Relations, the Senate 
would soon capitulate. This arrangement, 
it is admitted, would practically make the 
Chairman of the Senate Committee on 
Foreign Affairs the equal responsible 
head of the government in foreign affairs. 
But this would not weaken the Presi- 
dent’s prerogatives, as he has still the 
power to prevent any treaty going into 
effect without his consent. It simply re- 
quires him to come into an agreement 
with the Senate majority before agreeing 
to the terms of any foreign engagement. 
No one doubts that if President Wilson 
and Senator Lodge had been present at 
Versailles and had agreed in advance on 
the terms of the treaty that the present 
embarrassing situation would never have 
resulted. 


We believe that in the future the unfor- 
tunate precedent set by Washington 
should be ignored and the “advice,” as 
well as the “consent,” of the Senate se- 
cured in advance of the negotiation of a 
treaty. In 1830, President Jackson sought 
the “advice” of the Senate on an Indian 
treaty, and in seeking this advice prior to ne- 
gotiating the treaty, apologized “for depart- 
ing from a long and for many years an 
unbroken usage in similar cases.” No 
such apology was necessary. Jackson 
proceeded wisely and in conformity with 
the Constitution and had no trouble se- 
curing the “consent” of the Senate to a 
treaty, the terms of which that body had 
already “advised” the President to accept. 
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NOTES OF IMPORTANT 
DECISIONS. 





POWER OF MUNICIPALITY TO REGU- 
LATE RATES NULLIFIES THE POWER TO 
CONTRACT CONCERNING RATES. — “One 
cannot eat his apple and have it too,” is a wise 
saw that finds abundant application in law as 
in the ordinary affairs of life. In a recent 
case the Supreme Court of the United States 
holds that where a city has the power to con- 
tract with public service companies concern- 
ing rates and later is given the power to fix 
and regulate such rates, independent of any 
contract, that the contract provision as to rates 
is not binding on the company which accepted 
it and that it had a right to ask the municipal- 
ity to increase the rate on the ground that the 
contract rate was confiscatory. Southern Iowa 
Electric Co. v. City of Chariton, 41 Sup. Ct. 
400. 


It is ridiculous to contend, as have a num- 
ber of cities in Iowa, for instance, that they 
can exercise the new power to fix and regulate 
rates, independent of contract, and at the same 
time enjoy the right to hold a public service 
company toa rate stipulated in the franchise ac- 
cepted by the company. The obligation is clearly 
unilateral and is not an enforceable compact. 
This thought was forceably expressed by the 
Supreme Court of Iowa in the case of Ottumwa 
Railway & Light Company v. City of Ottumwa, 
178 N. W. 905, where the Court construes the 
effect of a power conferred on municipalities to 
regulate rates of public service companies. The 
Court said: 


“That statute in positive terms forbids any 
abridgment of the right to regulate and fix 
charges of service corporations named in the 
statute, either by ordinance, resolution, or con- 
tract. No one would now contend, in the teeth 
of the statute prohibition, that there can be a 
valid contract fixing permanent rates. As to 
corporations named in that statute we have 
held repeatedly that there can be no contract- 
ing that rates fixed for service shall not be 
changed. See Tipton v. Light Co., 176 Iowa 
224, 157 N. W. 844; Selkirk v. Gas Co., 176 N. 
W. 301. And see San Antonio Co. v. City (D. 
C.), 257 Fed. 467. To like effect is Iowa Co. v. 
Jones, 182 Iowa 982, 164 N. W. 780. And in 
the last case it is held that the fixing of maxi- 
mum rates in a franchise ordinance is there- 
fore not a contract that such rates may not be 
changed before the time stated in such ordi- 
nance has lapsed, and that approval by the 
electors of rates in the franchise is merely an 
approval of the rates fixed by the franchise, as 
rates temporarily settled, with the understand- 





ing that the same might be changed either up- 
ward or downward,” 


A municipality desiring to fix the service 
charges of public service corporations to whom 
it grants a franchise must rely either upon the 
power to contract or upon the power to regu- 
late. These powers are antagonistic and can- 
not both exist in the same body corporate at 
the same time. But either power is legal and 
certain advantages attach to each method of 
dealing with public service corporations and 
it is necessary to make a choice of these bene- 
fits. On the question of the legality of these 
powers, the Supreme Court, through Chief Jus- 
tice White, collects the authorities and states 
the rules applicable thereto with clearness and 
exactness, The learned Justice said: 


“Two propositions are indisputable: (a) 
That although the governmental agencies hav- 
ing authority to deal with the subject may fix 
and enforce reasonable rates to be paid public 
utility corporations for the services by them 
rendered, that power does not include the right 
to fix rates which are so low as to be confis 
catory of the property of such corporations, 
Reagan v. Farmers’ Loan & Trust Co., 154 U. 
S. 362, 14 Sup. Ct. 1047, 38 L. Ed. 1014; Smyth 
v. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42 L, 
Ed. 819; San Diego Land & Town Co. v. Jas 
per, 189 U. S. 489, 442, 28 Sup. Ct. 571, 47 L 
Ed. 892; Knoxville v. Knoxville Water Co., 212 
U. S. 1, 17, 29 Sup. Ct. 148, 53 L. Ed. 371; 
Willcox v. Consolidated Gas Co., 212 U. S. 19, 
41, 29 Sup. Ct. 192, 53 L. Ed. 382, 48 L. R. A 
(N. S.) 1134, 15 Ann. Cas. 1034; Minnesota 
Rate Cases, 230 U. S. 352, 434, 33 Sup. Ct. 729, 
57 L. Ed. 1511, 48 L. R. A. (N. S.) 1151, Ann. 
Cas. 1916A, 18; Cedar Rapids Gas Co. v. Cedar 
Rapids, 223 U. S. 655, 32 Sup. Ct. 389, 56 L. 
Ed. 594; Des Moines Gas. Co. v. Des Moines, 
238 U. S. 153, 35 Sup. Ct. 811, 59 L. Ed. 1244; 
Denver y. Denver Union Water Co., 246 U. & 
178, 194, 38 Sup. Ct. 278, 62 L. Ed. 649; and 
(b) that where, however, the public service 
corporations and the governmental agencies 
dealing with them have power to contract as 
to rates, and exert that power by fixing by con 
tract rates to govern during a particular time, 
the enforcement of such rates is controlled by 
the obligation resulting from the contract and 
therefore the question of whether such rate 
are confiscatory becomes immaterial, Freeport 
Water Co. v. Freeport, 180 U. S. 587, 593, 21 
Sup. Ct. 498, 45 L. Ed. 679; Detroit v. Detroit 
City Ry. Co., 184 U. S. 368, 22 Sup. Ct. 410, 
46 L. Ed. 592; Knoxville Water Co. v. Knor 
ville, 189 U. S. 484, 437, 23 Sup. Ct. 531, 47 L 
Ed. 887; Cleveland vy. Cleveland City Ry. Co, 
194 U. S. 519, 24 Sup. Ct. 756, 48 L. Ed. 1102; 
Home Telephone Co. v. Los Angeles, 211 U. § 
265, 273, 29 Sup. Ct. 50, 53 L. Ed. 176; Mir 
neapolis v. Minneapolis Street Ry. Co., 215 U. 
S. 417, 30 Sup. Ct. 118, 54 L. Ed. 259; Colum 
bus Ry., Power & Light Co. v. City of Colum 
bus, 249 U. S. 399, 39 Sup. Ct. 349, 63 L. Ed 
669, 6 A. L, R. 1648.” 
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THE FEDERAL COURTS 
LIQUOR PROSECUTIONS. 


AND 


The friends of law enforcement are in 
full accord with any movement which has 
its object the better administration of the 
law of the United States. Complaint is be- 
ing made of the congestion of cases upon the 
dockets of some of the Federal Courts. One 
of the constitutional guarantees is the right 
to a speedy and public trial. Speed, sure- 
ness and justice in the execution of the 
laws by the courts engenders respect for 
law and insures stability of government. 
Any practical measure which will better se- 
cure this end through the prompt punish- 
ment of the guilty and the equally prompt 
vindication of the innocent should have the 
active support of all loyal citizens. On the 
other hand, however, the friends of the 
Eighteenth Amendment have no sympathy 
with the purposes or sentiments of those 
advocates of the reform of the judicial ma- 
chinery of the government who seek to dif- 
ferentiate in dignity and importance be- 
tween the various provisions of the Con- 
stitution of the United States and who term 
offenses against the Eighteenth Amendment 
as “petty” and unworthy the time and be- 
neath the dignity of the Federal Courts. 
‘They are offenses against the Constitution 
of the United States and as such are justi- 
ciable before the Federal Courts. The mere 
fact that such cases are more numerous at 
this time than some others does not justify 
the position that they are a less offense 
against the Constitution. 


‘In some jurisdictions it is evident that 
some form of relief of the congestion of the 
court dockets is desirable for the expeditious 
administration of the law. The principal 
remedy suggested is to confer original juris- 
diction upon United States Commissioners 
for the trial of cases not infamous. 


In the consideration of proposed reme- 
dies, it is essential to bear in mind the lan- 
guage of Article [II of the Constitution of 
the United States, the source from which 


Congress must derive its power in creating 
judicial machinery. 

“The Judicial Power of the United States 
shall be vested in one Supreme Court, and 
in such inferior courts as the Congress may 
from time to time ordain and establish. The 
judges, both of the Supreme and inferior 
courts, shall hold their offices during good 
behavior, and shall at stated times, receive 
for their services, a compensation, which 
shall not be diminished during their continu- 
ance in office.” 

Under this section there can be no doubt 
of the power of Congress to create inferior 
courts. It may make the present United 
States Commissioners courts, but when such 
inferior courts are created they become a 
part of the judicial power of the United 
States governed by the other provisions of 
Article III, Section 1, which requires that 
they shall hold office during good behavior, 
and shall, at stated times, receive for their 
services, a compensation which shall not be 
diminished during their continuances in of- 
fice. If Congress should adopt the pro- 
posed suggestion and make the United 
States Commissioners a part of the judiciary 
they would hold office for life, or during 
good behavior, and would seemingly have 
to be placed upon a salary basis which could 
never be lowered though future conditions 
might greatly reduce the amount of work 
to be done. 

Congress has, in some instances, given to 
United States Court Commissioners limited 
trial jurisdiction in certain cases, such as 
provided in sections of the United States 
compiled statutes of 1918." It has also been 
held that the conferring of such jurisdiction 
upon them did not make them a part of the 
judicial system of the United States within 
the meaning of Act III of the Constitution 
of the United States, but on examination of 
the instances in which this power was con- 
ferred, will disclose that it was in the gov- 
ernment of the territories of the United 
States by Commissioners of the territorial 
courts. There is a clear distinction between 
the power which Congress has in passing 





(1)_ §§ 5266, 5227 Fed. and 


5230 Fed. 


5194, 5248 Fed. 
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legislation affecting territories subject to the 
United States and the creation of courts 
in these territories, and in the exercise 
of the power to create courts under 
Article III of the Constitution. Chief Jus- 
tice Marshall pointed out the distinction in 
an early case as follows: 


“The jurisdiction with which they are in- 
vested is not a part of that judicial power 
which is defined in the 3rd article of the 
Constitution, but is conferred by Congress, 
in the execution of these general powers 
which that body possesses over the, terri- 
tories of the United States (Article IV, 
Section II) * * *.” 

“In legislation for them, Congress exer- 
cises the combined powers of the general 
and of a state government.” 

Another instance in which Congress has 


created legislative courts in virtue of the 
general right of sovereignty which exists in 
the government is in the matter of consular 
courts. Express authority has been con- 
ferred on consuls and ministers to exercise 
judicial functions in foreign countries.’ Such 
courts are not a part of the judicial power 
of the government within the purview of 
Article III of the Constitution and are not 
subject therefore to the limitation of that 
article requiring that the tenure of office 
shall be during good behavior. In this case, 
as in the case of territorial courts, the power 
exercised by Congress in their creation is 
found in some other section of the Consti- 
tution. Consular courts are the result of 
treaties, and in their creation Congress is 
acting under the treaty-making power con- 
ferred by the Constitution rather than under 
the section providing for the establishment 
of the judicial system. 

But when Congress seeks to establish a 
judicial system for the enforcement of the 
criminal laws of the United States where no 
other section of the Constitution is applica- 
ble, the courts which are established, by 
whatever name called, must be created un- 
der Article III and subject to the limitations 
imposed by that Article, such as the re- 


(2) American and Ocean Insurance Co. v. 
Bales of Cotton, I Peters 511; 7 L. Ed. 242. 


(3) See §§ 4083, 4084, 4085, R. S. et seq. 





quirement of tenure during good behavior. 
This at once suggests several objections to 
the proposal to give Commissioners trial 
jurisdiction. 

Commissioners given the jurisdiction 
would become part of the judicial system, 
and as such would hold cffice for life or 
during good behavior. The present com- 
missioners are not selected with particular 
reference to their knowledge of the law, as 
under the existing system little legal knowl- 
edge is required. They are largely min- 
isteral officers appointed by the courts as 
adjuncts for the dispatch of business and 
hold office for a term of four years subject 
to removal at any time for cause by the 
court which appointed. This tends to ef- 
ficiency, as the court possesses the power to 
remove any incompetent and inefficient com- 
missioner. 

To pass an act which conferred trial 
jurisdiction upon existing Commissioners 
would be to create an entire new system of 
courts, many of whom would not possess 
the requisite legal knowledge essential to 
construe the questions of law which would 
arise and fasten such judicial misfits upon 
our judicial system for life. It would be al- 
most impossible to remove such an incom- 
petent commissioner so long as he did not 
misconduct himself in office, once his status 
as a judicial officer were established by an 
act of Congress. What is here said is in no 
way intended as a reflection upon the pres- 
ent court commissioners. Most of them 
are as efficient and faithful in the discharge 
of their duties as any other group of public 
officials; but they have been appointed to 
perform one kind of duty; to suddenly im- 
pose a new and entirely different function 
upon them would be as manifestly unfair 
to them as it would be undesirable to the 
people as a governmental policy. 

To confer upon the United States Com- 
missioners a trial jurisdiction and make of 
them a part of the judicial system would re- 


‘quire a change in the method of compensat- 


ing them. Commissioners at present derive 
their compensation from fees secured 
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through the discharge of their official du- 
ties. These fees are now generally taxed 
against the defendants in criminal prosecu- 
tions. If the Commissioners are made a 
part of the judicial system they would be 
subject to the limitations of Article III, Sec- 
tion 1, which seemingly requires that they 
be placed upon a salary basis. This could 
not be reduced as long as the system ex- 
isted, though the work might be materially 
lessened in the future. The proposed change 
would therefore involve a large additional 
financial cost to the government. 

But aside from the question of whether 
Congress can confer trial jurisdiction, with 
limited right of appeal, upon United States 
Commissioners without thereby making 
them a part of the judicial system of the 
government as contemplated by Article III 
of the Constitution, there are certain prac- 
tical difficulties which would arise from con- 
ferring such power upon commissioners 
which greatly outweigh the benefits to be 
derived. 

The present United States Commission- 
ers in the discharge of the duties now im- 
posed upon them by law do not have to be 
trained in the law. If Commissioners are 
given trial jurisdiction many new Commis- 
sioners would have to be appointed. 

To secure the type of men necessary to 
discharge the duties of trial commissioner, 
a much higher rate of compensation would 
have to be provided. This would add great- 
ly to the expense of maintenance of the 
criminal machinery of the government. The 
additional cost would not be represented 
along by the additional witness fees and oth- 
er incurred by two trials where appeal was 
taken, instead of one, as at present. 

In the various districts court commis- 
sioners are scattered throughout for the 
convenience of business (for instance, Mon- 
tana has, I am told by the Division of Ac- 
counts, about 150); they are usually law- 
yers who conduct the Government's busi- 
ness in connection with their own, paying 
their own rent and furnishing their own 
supplies. (Last year we had about 1000 





Commissioners in all.) If each is given trial 
jurisdiction, then we must have trials going 
on all over the district in a dozen places at 
a time, perhaps, with as many trial juries, 
prosecuting attorneys and subordinate court 
officials, etc. Prohibition agents would be 
wanted in several of these places at the same 
time, producing great confusion. (This 
now occurs in Commissioner’s hearings 
rather frequently.) 

Additional prosecuting officers would be 
necessary. The interests of the people re- 
quire that they be represented from the in- 
ception of the prosecution. The defend- 
ants are nearly always represented by coun- 
sel in hearings before commissioners at the 
present time when the commissions only 
discharge the duties of examining magis- 
trates. If the commissioners were given 
trial jurisdiction and each case were gone 
into fully the government would have to be 
ably represented at such trials, otherwise 
many important cases would be lost and on 
appeals the district attorney would not have 
the full comprehensive knowledge of the 
proceedings in the inferior court essential to 
successful prosecution. It would be impos- 
sible in many instances for district attor- 
neys to attend such trials before the com- 
missioner and even if it were possible, some 
compensation for the additional work would 
have to be provided. If, under the present 
system, a sufficient number of assistants 
could be assured in the offices of the United 
States attorneys so that at least one in each 
office could be especially assigned to pro- 
hibition matters and held responsible for 
them, a more careful sifting of cases could 
and should be had before proceedings are 
commenced. Under the present system, 
prohibition agents sometimes bring cases 
before the commissioners which are not le- 
gally sound. Such cases should not be 
started, and if there were assistants enough 
so that each case could be weighed before- 
hand, many could be and would be elim- 
inated that now clog the calendars. 

Also an additional number of marshals, 
deputy marshals and deputy clerks would 
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be required to conduct these trials ; in some 
places commissioners would be busy only 
part of the time, while where cases are tried 
in a regular court, two or three cases per 
day can often be tried; they can be kept 
moving faster in a regular court, for if one 
is not ready, another case can be substituted. 
A confusion in the keeping and filing of rec- 
ords would also result; and records of con- 
victions should be easily available so that 
second offenders could be easily detected. 

Conferring trial jurisdiction upon com- 
missioners would not lessen the number of 
cases upon the dockets of the district courts 
to a sufficient extent to justify the increased 
costs. Practically every person convicted 
would appeal to the district court. As a 
rule violators of the prohibition law have 
sufficient means to perfect an appeal. The 
‘result would be the district court would ulti- 
mately try the offender. 


Every added chance afforded the violator 
of the law weakens the chances of the gov- 
ernment to convict. Repeated trials caused 
the government to expose its case and afford 
further opportunity for the miscarriage of 
justice. The commissioners court would be 
an added and unnecessary fifth wheel to our 
judicial system. 

Additional delays, the very thing which 
is desired to be avoided, would be occa- 
sioned. Defendants would be entitled to 
continuances before the commissioner, on 
account of the absence of witnesses and for 
many other reasons, and the same delays 
would operate upon appeal. Every addi- 
tional court which is required to pass upon 
a case before final adjudication means delay 
in the administration of justice. No step 
should be taken which tends to add to the 
proverbial delays of the law. 

To create inferior Federal courts with 
jurisdiction to try offenses under the laws 
of the United States which are not infa- 
mous, the judges of which courts would 
in all probability be men of small legal abil- 
ity would tend to create a loss of that high 
esteem and respect which the Federal courts 
have so deservedly enjoyed since the insti- 





tution of our government. The mere press 
of business in the courts should be seized 
upor as a pretext to establish an adjunct 
to our judicial system tending to lower its 
dignity. 

Prohibition alone is not responsible for 
the clogging of the wheels of justice; the 
war litigation had them pretty well clogged 
before prohibition and there should not be 
more district judges in many districts to 
handle the regular business ; these increases 
cannot be avoided by creating commission- 
ers’ courts. 

The crowded condition of the dockets in 
some of the Federal courts is due in part 
to prosecutions instituted under the Na 
tional Prohibition Act, passed to enforce the 
Eighteenth Amendment. This law has but 
recently been put into operation and is the 
subject of contest and judicial construction 
necessarily incident to as revolutionary a 
piece of legislation, representing as it does 
a complete change in governmental policy. 
The Eighteenth Amendment contemplates 
concurrent enforcement by the State and 
Federal governments. As the states adopt 
enforcement codes, the burdens of enforce- 
ment upon the Federal government will be 
materially lessened and the number of cases 
in the Federal Courts proportionally re 
duced. Under these circumstances it would 
be bad policy to implant in the judicial sys 
tem of our country a system of courts com 





stituting a new departure from our estab- 
lished judicial machinery, especially when 
the necessity for such courts may very ma 
terially abate in the course of time. 

In some instances the crowded condition 
of court dockets is in part due to no lack 
of present facilities, but to the neglect o 
district attorneys to avail themselves of ex 
isting provisions of law to expedite its ad 
ministration. Thus, in many jurisdiction 
district attorneys file informations for vi 
lations of the National Prohibition Ac 
This obviates the necessity for action by 
grand jury, saves repeated attendance oi 
witnesses, cuts expenses and provides 
prompt method of procuring a trial upot 
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the merits. In other jurisdictions this meth- 
od is not followed as frequently as it might 
be. The result is delay and congestion of 
the docket of the court. Another provision 
of the National Prohibition Act which is not 
utilized to the extent it might be employed 
is the provision relative to injunctions. This 
affords a quick and effective method of dis- 
posing of many cases. Once the injunction 
is entered the people are protected from 
repeated violations from the same source. 
For upon a violation of its order of injunc- 
tion the court possesses power to summarily 
punish the offender for contempt. These 
injunctions may be procured against indi- 
viduals or against premises, where the law 
is being violated in certain instances. An- 
other cause of congestion in some jurisdic- 
tions is the indulgence allowed by the courts 
to counsel in the preparation and trial of 
cases. Frequently counsel for the defend- 
ants impose upon the good nature of the 
courts. Cases are continued, others arise 
and there is an accumulation. Witnesses die 
or move to some new locality and the cases 
continue upon the docket. Sometimes it is 
possible for defendants to completely de- 
feat prosecutions through repeated continu- 
ances. 

Much can be accomplished through the 
full utilization of provisions of law to pre- 
vent crowded court dockets. It is recog- 
nized, however, that in some jurisdictions 
some supplemental relief is needed in order 
that the law may be enforced, but it is be- 
lieved that this can better be accomplished 
through the creation of the necessary num- 
ber of new judges under our present ju- 
dicial system or through the creation of a 
criminal division of our present courts, 
rather than through the addition of any en- 
tirely new system. By providing for judges 
under our present system, there would be 
no surrender of the dignity of our Federal 
courts and the cost would not be as great 
in the final analysis as would result from 
the creation of a greater number of inferior 
courts from which the right of appeal was 
provided. Better qualified judges would be 





secured and the better qualified the judge 
the more effectively will the law be en- 
forced. A real enforcement of the law in 
any jurisdiction eventually results in fewer 
prosecutions. 
Wayne B. WHEELER. 
Washington, D. C. 








BANKS AND BANKING—LIABILITY OF 
STOCKHOLDERS. 


BANK OF BLYTHEVILLE v. STATE. 


(Supreme Court of Arkansas. May 9, 1921.) 


230 S. W. 550. 


Act April 9, 1891, p. 230, as amended by Act 
March 17, 1903, p. 142 (Crawford & Moses’ Dig. 
§§ 2832, 2835), making stockholders of banks 
liable for public funds deposited therein, does 
not violate Const. art. 12, § 6, providing that 
the General Assembly may alter or revoke char- 
ters in such manner that no injustice be done 
the corporators, or Const. U. S. art. 1, § 10, pro- 
hibiting acts impairing existing obligations. 


HUMPHREYS, J. Appellees instituted suit 
against appellants in the circuit court of Mis- 
sissippi county, Chickasawba district, to recov- 
er $41,293.15, alleged to be public moneys col- 
lected as taxes by D. H. Blackwood, the duly 
elected, qualified, and acting collector of Mis- 
sissippi county and deposited by him in the 
Bank of Blytheville. A recovery was sought 
under the Act of April 9, 1891, p. 230, as 
amended by the Act of March 17, 1903, p. 142. 
The parts of the acts involved in this litigation 
are digested in Crawford & Moses’ Digest as 
sections 2832 and 2835. 

Appellants interposed the following defenses 
to the alleged cause of action: First, that the 
acts made the basis of the suit are unconsti- 
tutional and void; second, that the acts made 
the basis of the suit were repealed by Act No. 
113 of the Acts of the General Assembly of the 
state of Arkansas for the year 1913, known 
as the General Banking Law of the state; 
third, that the collector did not make separate 
deposits of the alleged public funds in said 
bank; fourth, that the drainage funds to the 
amount of $4,139.23 and the voluntary payment 
of $2,000 for school purposes were not “public 
funds,” as defined by section 2835 of Crawford 
& Moses’ Digest. 


The cause was submitted to the court, sit- 


ting as a jury, upon the pleadings and evidence, 
which resulted in a verdict and judgment 
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against appellants in the sum of $41,293.15. 
The facts necessary to a determination of the 
issues involved on this appeal are, in substance, 
as follows: : 


The Bank of Blytheville, of which appellants 
were stockholders, was organized and the stock 
issued in the year 1900. It began business im- 
mediately, and continued to do business as a 
banking corporation until the llth day of 
March, 1920, at which time, on account of in- 
solvency, it was taken over by the state bank- 
ing department under Act No. 113, Acts of the 
General Assembly of 1913. Prior to the time 
said bank was declared insolvent and taken 
over by the deputy state bank commissioner, 
D. H. Blackwood, the sheriff and ex-officio col- 
lector of Mississippi county, had deposited in 
said bank, to his credit as collector, $41,293.15. 
The funds deposited were collections for the 
Chickasawba district of Mississippi county; 
$4,139.23 of said amount was taxes collected for 
drainage districts 7, 9, 16 and 17; $2,000 of 
said amount was a voluntary tax paid to the 
‘collector for the Blytheville special school dis- 
trict; the remainder of it was taxes collected 
for the state, county, schools, towns, and cities. 
Immediately after the bank commissioner as- 
sumed control of the bank, D. H. Blackwood, 
the collector, made a demand for the entire 
amount deposited, which demand for payment 
was by the bank refused. 

Appellant’s first insistence for reversal is 
that the Act of April 9, 1891, as amended by 
the Act of March 17, 1903, had the effect of 
increasing the burdens of the stockholders in 
the Blytheville Bank, who are appellants here- 
in, in relation to public funds, which did an 
injustice to them, contrary to the inhibition 
of article No. 12, section No. 6, of the Consti- 
tution of the state of Arkansas, and which had 
the effect of impairing existing obligations, in 
violation of article No. 1, section No. 10, Con- 
stitution of the United States. It is true that, 
prior to the amendatory act of March 17, 1903, 
stockholders of a bank were not liable for pub- 
lic funds, and that the amendatory act made 
them liable for all public funds deposited there- 
in, not paid to the person entitled to receive 
same on demand. 

The constitutionality of the act in question 
has been before the Court frequently, aud the 
Court is committed to the doctrine that the 
state has reserved its power in the Constitution 
to alter the charter of a corporation, limited only 
by the inhibition that “no injustice be done the 
corporators.” Leep v. Railway Co., 58 Ark. 
407, 25 S. W. 75, 23 L. R. A. 264, 41 Am. St. 
Rep. 109; St. L., I. M. & S. Ry. Co. v. Paul, 64 





Ark. 83, 40 8. W. 705, 37 L. R. A. 504, 62 Am 
St. Rep. 154; Ozan Lumber Co. v. Biddie, §7 
Ark, 587, 113 S. W. 796; Arkansas Stave Co 
v. State, 94 Ark. 27, 125 S. W. 1001, 27 L. R 
A. (N. S.) 255, 140 Am. St. Rep. 103; Davis, 
State Bank Com’r, v. Moore, 130 Ark. 128, 197 
S. W. 295. The reservation of this power, and 
the only iimitation imposed, may be found in 
article No. 12, section No. 6, of the C.nstity 
tion of 1874, which reads as follows: 

“Corporations may be formed under general 
laws, which laws may, from time to time, be 
altered or repealed. The General Assembly 
shall have the power to alter, revoke or annul 
any charter of any incorporation now existing 
and revocable at the adoption of this Constitu 
tion, or any that may hereafter be created, 
whenever, in their opinion, it may be injurious 
to the citizens of this state, in such manner, 
however, that no injustice may be done to the 
corporators.” 

Every objection urged by appellants against 
the constitutionality of the act finds an answer 
in the fact that a corporation accepts its char 
ter powers subject to the reserved right in the 
charter whenever, in the opinion of the Gen- 
eral Assembly, such revocation or alteration 
is for the protection of the citizens of the state, 
if done in such a manner that no injustice may 
be done to the corporators. Before an act re 
voking or changing the charter of a corporation 
can be declared unconstitutional, it must ap 
pear that the effect of the act is confiscatory 
of the stock or property of the corporation. Jn 
discussing a statute which imposed additional 
liabilities upon stockholders, and directly vp 
on the question as to whether injustice had 
been done to the corporators by the passage of 
the statute, this court said, in Davis, State 
Bank Com’r, v. Moore, 130 Ark. 128, 197 S. W. 
295: 

“The statute, as we have already seen, does 
not impose an absolute liability on the share 
holder of stock, nor does it compel the corpora 
tion or its stockholders to accept the provi 
sions of the statute. It does not operate il 
any sense as a confiscation of the shares of 
stock, for the corporation may be wound w 
and in that way the property interest of the 
stockholders preserved, or an individual stock 
holder may sell his stock if he objects to 
corporation continuing business under the new 
terms prescribed. It cannot be assumed thal 
the new terms prescribed by the statute ope 
as an impairment or depreciation of the vali 
of the stock, and that an objecting stockhold 
would be unable to dispose of his shares ¢ 
stock at full value.” 


The appellants assail the statute before 
on the further ground that no provision is cd 
tained in it for an acceptance of the chan 
or alteration in the charter by the corporat 
or its stockholders. This can make no dif 
ence, because, as said before, it accepted 
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original charter on condition that the state re- ; 


served the power to revoke or alter it, if the 
revocation or alteration did not have the effect 
of confiscating its property. An acceptance of 
the altered charter was clearly made by con- 
tinuation in business after the change was 
made. The statute in question is not void as 
infringing upon either the Constitution of the 
state or of the United States. Noble State Bank 
v. Haskell et al., 219 U. S. 104, 31 Sup. Ct. 186, 
55 L. Ed. 112, 32 L. R. A. (N. S.) 1962, Ann. 
Cas. 1912A, 487; Assaria State Bank v. Dolley, 
219 .U. S. 121, 31 Sup. Ct. 189, 55 L. Ed. 123; 
Ramapo Water Co. v. New York, 236 U. S. 579, 
35 Sup. Ct. 442, 59 L. Ed. 731. 

The judgment is affirmed, except as to the 
item of $4,139.23, and, as to that item, it is 
reversed and dismissed, as against the stock- 
holders. 


Note.—Validity of Statutes Imposing Liability 
on Stockholders of Bank.—Statutes imposing in- 
dividual liability upon stockholders for debts of 
bank have very generally been upheld. Maxwell 
vy. Thompson, 186 N. Y. Supp. 208; Davis v. 
Moore, 130 Ark. 128, 197 S. W. 295; Pate v. 
3ank of Newton, 116 Miss. 666, 77 So. 601; 
Saussy v. Liggett, 75 Fla. 412, 78 So. 334; Davis 
v. Branch, 133 Ark. 417, 202 S. W. 705; Hanson 
v. Soderberg, Wash., 177 Pac. 827; Miller v. 
Amoretti, Wyo., 181 Pac. 420. 5 

Such a statute is not objectionable on the 
ground that it is injurious to corporators of 
banks existing at its passage who held stock. 
Maxwell y. Thompson, 186 N. Y. Supp. 208. 

The Arkansas statute was intended to have a 
retroactive operation, and to impose liability up- 
on stockholders in a bank for all the bank’s in- 
debtedness, whether accruing before the act went 
into effect or thereafter. Davis vy. Moore, 130 
Ark. 128, 197 S. W. 295. . 

The Mississippi act, increasing liability of 
stockholders of a bank to the extent of the par 
value of their stock, but at the same time guaran- 
teeing payment of depositors by the state, can- 
not be said to do stockholders an injustice. Pate 
v. Bank of New‘on, 116 Miss. 666, 77 So. 601. 

The Wyoming act applies as well to banking 
corporations existing at the time of its passage 
as to those formed thereafter.—Miller v. Amoret- 
ti, Wyo., 181 Pac. 420. 

Such a law, being in derogation of the com- 
mon law, should be strictly construed. Skinner 
v. Sullivan, 179 N. Y. Supp. 567; Saussy v. Lig- 
gett, 75 Fla. 412, 78 So, 334. 








ITEMS OF PROFESSIONAL 


INTEREST. 





THE CHIEF JUSTICE OF THE UNITED 
STATES. 





In respect of dignity, of power and of re- 
sponsibility, and, therefore, of honor, there is 





no official position in all the wide world that 
may come to a man, either by inheritance or 
by appointment or by election, which is as 
exalted as the office which was made vacant 
by the death of former Chief Justice White. 

The Supreme Court of the United States is 
the highest tribunal ever known in the history 
of nations. It is the most important of the 
three co-ordinate branches of the government, 
provided in that Constitution which Gladstone 
characterized as “the most wonderful work 
ever struck off at a given time by the brain 
and purpose of man.” That Constitution is 
the fundamental law of our government which 
Bryce has termed “the first true federal state 
founded on a complete and scientific basis.” In 
accordance with its constitutional powers the 
Congress has made the Federal Supreme Court 
to be composed of nine judges, of whom eight 
are “Justices of the Supreme Court,” and a 
presiding judge who has the title of “Chief 
Justice of the United States.” It is the high- 
est office under a government whose supericr- 
ity and efficiency have been demonstrated to 
be the nearest perfect in accomplishing the 
prime objects of government—that is, to safe- 
guard the personal and property rights of the 
individual against arbitrary encroachment or 
oppression of tyrannical rule, whether exer- 
cised by a sovereign head or by an electorate. 

* ok * 

The tenure of this office is limited only by 
that which limits the tenure of the most pow- 
erful sovereign—death itself. Its function is 
to guide, but not control, the procedure and 
to participate in the judgments of that court 
which is the keystone of our governmert and 
which is, in the words of Rufus Choate: 

“Appropriated to justice, to security, to rea- 
son, to restraint; wherd there is no respect of 
person; where will is nothing and power is 
nothing and numbers are nothing, and all are 
equal and all secure before the law.” 

It is the court of last resort for the humblest 
citizen of the land, for, as stated by Edward 
J. Phelps, the foremost American lawyer of 
his time: 

“If oppression and wrong should gain the 
ascendancy and injustice stalk abroad in the 
land, and all else fail him; nevertheless his 
humblest roof, and all the things that are shel- 
tered beneath it, would find, somehow, some 
way, a final refuge and protection in the Su- 
preme Court of the United States.” 

* * ok 

William Howard .'a.c is receiving personal 
congratulations on his appointment by Presi- 
dent Harding and his confirmation by the 
Senate, to the office of Chief Justice. Such 
congratulations are proper, and in them The 
Tribune joins. But still more appropriate and 
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pertinent, we believe, are the heartfelt con- 
gratulations springing from every part of this 
great republic, to the whole country itself and 
to every citizen thereof, that the highest wis- 
dom has in this instance guided the judgmen:* 
of the appointing power. 

It is a deserved promotion for Mr. Taft, 
after his service as President of the Nation, 
and one for which he has qualified by an ex- 
ceptionally wide and varied experience in al- 
most countless executive and judicial positions, 
both national and international. No American 
has ever been, so much as Mr. Taft, qualified 
by experience and by temperament for this 
high position. He has been a practicing law- 
yer, a law reporter, prosecuting attorney, judge 
of state courts, general solicitor of the United 
States, United States circuit judge, professor 
and dean of law schools, president of the 
United States Philippine commission, govern- 
or of the Philippine Islands, national delegate 
to Rome, Secretary of War, provisional gov- 
ernor of Cuba, official investigator of this coun- 
try’s foreign possessions and of conditions in 
foreign countries, and then President of the 
Nation. 

Later as professor of law, member of the 
National War Labor Conference board, presi- 
dent of the American National Red Cross, presi- 
dent of the American Bar Association, and 
other notable organizations, he won for him- 
self the position of America’s most eminent 
citizen, devoting his energies and time to study- 
ing public questions and giving enlightenment 
thereon to his fellow citizens of the Nation. 

* 1 * 

He has acquired and demonstrated the pos- 
session of prodigious vision on all matters per- 
taining to government and brings to the high- 
est judicial office in the Nation a breadth of 
view and an extent of practical experience 
which, together with his judicial knowledge 
and habit of thought, have thoroughly trained 
him for this high office. 

He possesses in a marked degree those dis- 
tinctive qualities necessary for this high ju- 
dicial position. He is by nature kindly and 
human. Not only is his mind one which, by 
nature and by practice, approaches the con- 
sideration of facts and the conclusions there- 
from in a judicial attitude, but he has an in- 
herent and deeply developed judicial con- 
science. i 

He has conscientiousness, fairness and con- 
servatism; and a habit of mind characterized 
by liberality, but at the same time safeguarded 
from radicalism. Lastly, he has a staunch 
fearlessness. He brings to the Supreme bench 





those qualities which will strengthen it and 
tend to maintain for it that balance and equili- 
pbrium which belong to it by tradition. 

x OK uk 

As Chief Justice he will fulfill the admoni- 
tion given by Moses to the Judges of the Israel- 
ites: 

“Ye shall not respect persons in judgment, 
but ye shall hear the small as well as the 
great; ye shall not be afraid of the face of 
man.” 

And in his judgments he will meet the ideal 
of the just judge, who, in the words of Horace— 

“Firm in the consciousness of right. disdains, 
with equanimity, the frowns of a tyrant and 
the clamors of a mob.”—Rome G. Brown in 


Minneapolis Tribune. 





REPORT OF THE MEETING OF THE IOWA 
BAR ASSOCIATION. 





The twenty-seventh annual meeting of the 
Iowa State Bar Association was held at Water- 
loo, Iowa, on June 23 and 24, with 330 lawyers 
in attendance. 150 new members were added 
at this meeting, making the total membership 
of the Asseciation over 1220.. This represents 
perhaps a larger proportion of the total mem- 
bership of the bar in active practice in the state 
than in any other similar state association. Of 
this number, only about 20 are behind in the 
payment of dues. 

The two principal addresses of the meeting 
were given by Professor Edson R. Sunderland 
of Ann Arbor, Michigan, who spoke on “Pre- 
ventive Justice Through Declaratory Relief,” 
and the annual address on “Lawyers and Legis- 
lation,’ by Senator C. S. Thomas of Denver, 
Colorado. Judge E. G. Albert of Jefferson, Iowa, 
presented a paper on “The Right of a Public 
Utility to Suspend Service.” 

The Association refused to adopt a resolv 
tion asking for the enactment of a statute re- 
quiring all active practicing attorneys in the 
state to be members of the Bar Association. 
The Association went on record as recom. 
mending the following procedural changes: 

1. That in all cases an equitable demurrer 
must be specific. 

2. That appeals to the Supreme Court be 
required to be taken within three months from 
the date of judgment or decree. 

3. That no appeals in civil actions could be 
taken to the Supreme Court where the amount 
involved is less than five hundred dollars with- 
out a certificate of the District Court. 

4. That a final decree of distribution def- 
initely establishing the rights of all parties 
shall be entered in all probate proceedings. 
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5. That on appeals to the Supreme Court 
no printed abstract shall be required, but that 
the appellant shall file with the clerk of the 
Supreme Court the transcript in the case and 
that each party shall state in the printed argu- 
ment so much of the record only as is essen- 
tial and necessary to present the questions 
raised on appeal. 

6. That actions may be brought at any time 
upon proper notice, without reference to term 
time, and that issues may be made up in vaca- 
tion. 

The Association refused to recommend the 
following propositions which were submitted: 

1. That trial courts be authorized by stat- 
ute to permit a jury, after a cause has been 
submitted to it, to adjourn before reaching a 
verdict and separate, without being in charge 
of an officer, and reconvene for further de- 
liberation. 

2. That the state be permitted to secure a 
change of venue in the trial of criminal cases 
upon the same conditions that such change 
is allowed to a defendant. 

3. That a probate court be created in each 
county with jurisdiction in all probate mat- 
ters. 

4. That the code be amended by striking 
therefrom the provision that the attorney or 
attorneys for the state shall not during the 
trial of a criminal case refer to the fact that 
the defendant did not testify in his own be- 
half. 

The twenty-eighth annual meeting is to be 
held at Sioux City, Iowa, on June 22 and 23, 
1922. The following officers were elected for 
the current year: President, Judge Jesse A. 
Miller, Des Moines; Vice-President, James A. 
Devitt, Oskaloosa; Secretary, H. C. Horack, 
Iowa City. 








BOOK REVIEWS 





SEARS’ TRUST ESTATES—SECOND 
EDITION. 





Necessity is the mother of invention. Just 
as the use was developed to defeat the stat- 
utes of Mortmain and the common law dis- 
abilities of married women, so the trust, the 
successor of the use, is being used to defeat 
the statutory restrictions and exactions upon 
corporations; and legal ingenuity has found a 
way to create a trust which will have most 
of the advantages of the corporate form and be 
free from all its great burdens. Mr. John H. 
Sears, formerly of St. Louis, now of New York 





City, several years ago began a study of this 
device, first used in a large way in Massachu- 
setts, and issued the first real text book on 
the question. This book had a wide sale and 
has been cited in nearly every discussion of 
the subject. The present volume is the second 
edition of this standard authority. 

The interest aroused in this new equitable 
device, if such it may be called, and the extrava- 
gant claims made for it by superficial lawyers 
and business promoters demand a careful, sci- 
entific treatment of the subject by one who 
is in full sympathy with all that is good and 
valuable in the new device, but who under- 
stands its limitations and its dangers and is 
free to declare when it would be desirable and 
when unwise to make use of this device. 

This revised edition is rewritten, enlarged 
and contains analyses of the many cases which 
have appeared since the first edition. An en- 
tire new chapter on the Police Power, and at- 
tempted application of corporation laws; many 
new sections regarding the management of 
trust estates; the proper drafting of declara- 
tions and agreements of trust; reprints of 
legislation, and additional exhibits of approved 
forms and precedents. 

The work shows in what manner and how 
supported by legal authority a trust estate may 
have transferable shares, exemption of share- 
holders’ liability, continued existence and safe 
management, 

The standing of the trust estate with refer- 
ence to taxation and the doing of business on 
a basis of common right, without hindrance 
from discriminating statutes, is carefully dis- 
cussed. 

Printed in one volume of 782 pages and bound 
in buckram, 





HUGHES’ PRIMER OF PRINCIPLES. 





Mr. W. T. Hughes of Chicago, has issued a 
new volume in his series of books on the Latin 
Maxims, which he terms the “organic maxims 
of all systems of procedure.” This new vol- 
ume is called a Primer of Principles and con- 
tains much of the matter to be found in his 
work entitled, “The Law Re-stated,” with the 
addition of many recent cases and a different 
arrangement. 

Mr. Hughes has probably done more than 
any one else to bring to the attention of the 
profession the importance of the Latin Max- 
ims as the quintessence of the legal learning 
of all the ages. He has used stirring invective 
and merciless satire to expose the shams of 
“case” lawyers and jurists and has urged the 
students of the law to ignore the time serving 
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schools of law and text books made with shears 
instead of with brains and seek the origins and 
beginnings of legal principles in the works of 
the Latin masters and the corpus juris, from 
which all that is worth while in the law of 
every jurisdiction has been derived. He leads 
the student past the latest decision of the 
common law, to judges like Mansfield; to text 
writers like Story, and to philosophers like 
Bacon. 

Melius est petere fontes quam sectari rivulos. 

Contrary to the prevailing opinion that plead- 
ing and procedure is purely local and acci- 
dental, Mr. Hughes believes it to be funda- 
mental. He believes that pleading and proce- 
dure come first and that substantial rights flow 
therefrom and are inseparably connected with 
the remedies given by the Court. He believes 
that in a Constitutional government, the Court 
is the fount of the law, and that the Court can 
act only in a coram judice proceeding. Hence 
the importance of such a maxim as De non, 
apparentibus et no existentibus eadem est ratio, 
which he freely translates as follows: “What 
is not judically alleged cannot be judicially 
presented or considered.” 

Mr. Hughes is not, as might be supposed, 
a friend of mere technicalities. He looks to 
substance. He favors a liberal policy of 
amendment of pleadings, but rejects utterly 
the notion that any court has any jurisdiction 
to decide any case on the evidence adduced 
unless the pleadings conform thereto. He 
shows with consummate skill that unless this 
be true, the principles of res adjudicata and 
due process of law are undermined and de- 
stroyed. 

It is said that Mr. Hughes exaggerates the 
importance of the maxim. This is possibly 
true in the sense that every propagandist em- 
phasizes the truths upon which his particular 
message is based. But such emphasis is some- 
times needed when these old truths are so 
utterly neglected, as they are today. 

Printed in one volume of 538 pages and 
bound in law buckram. 








HUMOR OF THE LAW. 





The late Commodore E. C. Benedict was a 
poor public speaker. To prove this fact he 
often used to tell at Indian Harbor a story 
which ran in this wise: 

“Once when I was in Greenwich the farmers 
held a banquet at the hotel, and the toastmaster 
called on me to make a speech. 





“‘Now, gentlemen,’ I said, as I got up, ‘t 
isn’t fair to ask me to speak to you, for it is 
notorious that I am the worst speaker in Cop 
necticut. My reputation as a bad speaker js 
such that’— 

“Here a fat farmer interrupted me. He haj 
had a little too much red-eye and he rose 
said solemnly: 

“‘Gents, I take—hic—exception to what the 
Commodore remarks. I—hic—and not him, _. 
am the worst speaker in Connecticut.’ Califor 

“Then I interrupted the fat farmer in turpgéonmec 

“ ‘Friend,’ I said, ‘we'll leave it to our fellow.ge 
banqueters here assembled. You sit downBpaian: 
while I say my piece, and I’ll sit down wh tuc 
you say yours, and our companions will dee a 
by vote which of us is Connecticut’s worst ” a 
speaker.’ Monta: 

“‘Right you are, Commodore,’ said the fat™Nebras 
man solemnly, and he sat down. - 

“T plunged into my speech vigorously, but it ad y 
a minute or so that tiresome fat fellow North 
on his feet again. Oklah¢ 

““Tt’s all right—hic—Commodore,’ he said, oe 
‘You win. You needn’t go no farther.’” South 

—Los Angeles Times, 















South 
Texas 
United 

A little four-cylinder coupe drew up to thegtUnited 
Fifth avenue curb, and it was evident to they” *** 
policeman that the turbaned young woman at 
the wheel intended to stop within a few fee 
of a fire hydrant. Jumping on the runningiynich 








board, the policeman said: to pay 
“Hey! You can’t stop here.” mero! 
the no 


The young woman glanced at the cop tt 
umphantly. 

“Oh, can’t I, though? 
car!”—Globe-Democrat, 












by the 
You don’t know this 





“T see a visitor in New York was arrested the 
other day because he had $350 in his pocket,” 
said Church, 

“And it wasn’t his own money?” asked @o 
tham. 

“Oh, yes; it was proved in court that it wa 
his own money,” replied Church. 

“Why on earth did they arrest him, then?’ 

“He was trying to get out of town with it.”"- 
Pittsburg Chronicle-Telegraph. 


of the 








When Cyril James entered the army 
was put on guard duty while green at the gal 

“Who goes there?” he challenged. 

“Friend.” 

“Advance, friend, and give the countersign’ 

“Tioga.” 4. 

“Thanks, old man,” replied Cyril blandiyg™ er 
“I’d forgotten it myself.” 
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w fect 1. Attorney and Client—Disbarment.—An at- 


torney who bought a house, but not the lot on 
unnilgswhich it was situated, and who did not assume 
to pay a note given for the lot, is not guilty of 
wmprofessional conduct in buying the claim on 
the note for the purchase of the lot against the 
op tt estate of the maker, which claim had been filed 
by the attorney, and in setting off that claim 
w this§#gainst the note given by the attorney in pay- 

ment for the house.—In re Case, S. D., 182 N. 

IW. 638. 

2 Bankruptey—Attorney’s Fee.—Where per- 
ted thelisons filing voluntary petitions in bankruptcy 
ocket,” Were able to pay their attorney, and were earn- 

ing money, and by proper saving and conduct 

could accumulate and procure the money with 
ed Go Which to pay the filing fee and referee's fee, 

they will not be permitted to maintain the pro- 
it wagceedings without such payment.—In re Latham, 
U.S. D. C., 271 Fed. 5338. 


3——Chattel Mortgage.——Under the law of 
Florida that a chattel mortgage on merchandise, 
though recorded, is void as against creditors 
of the mortgagor, if he is authorized by agree- 
ment or understanding with the mortgagee to 
tetain possession of and sell the mortgaged 
Property, a mortgage on an automobile, given 
by a dealer, who by permission of the mortgagee 
kept it in his salesroom for sale until his bank- 
tuptcy, held void as against his trustee, under 
Bankruptcy Act, § 47a.—General Securities Co. 
¥. Driscoll, U. S. C. C. A., 271 Fed. 295. 

4. Banks and Banking—Bank as Agent.— 
Where one who is bound to pay money to an- 
other, instead of paying said money direct, or 
in accordance with the contract of the parties, 


then?” 
. it 
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pays the money to a bank for the other, he 
thereby makes the bank his own agent and 
makes such payment at his own risk, and in 
order to avoid liability it is necessary for him 
to show that the other received the money from 
the -bank.—Lee y. Little, Okla., 197 Pac. 449. 

5. Deposit Slip.—A deposit slip issued by a 
bank is but prima facie evidence that the bank 
received the amount of the deposit on the date 
shown by the slip. It has no more force and 
effect than any other form of receipt, and is 
open to explanation as to the conditions sur- 
rounding the deposit and the circumstances un- 
der which it was given may be inquired into.— 
Hastings v. Hugo Nat. Bank, Okla., 197 Pac. 457. 

6- Failure to Pay Assessment. — Under 
Burns’ Ann. St. 1914, § 3341, providing that, 
whenever the auditor of state shall have reason 
to believe that capital stock of a bank is re- 
duced by impairment, stock must be assessed, 
and, if any stockholder fails to pay the assess- 
ment, his stock shall be sold, held, that procéeds 
of such a sale after payment of costs of the pro- 
ceeding went to the stockholder and not to 
creditors. —Citizens’ State Bank v. Perisho, Ind., 
130 N. E. 857. 

7. Forgery.—Where the bank presenting a 
forged check had an account of the apparent 
drawer of the check, so that it had among its 
files the genuine signature of the drawer, it 
was not, because of such fact, as a matter of 
law, negligent in failing to detect the forgery 
of the drawer’s signature.—First Nat. Bank vy. 
United States Nat. Bank, Ore., 197 Pac. 647. 


8. Telegram as Check.—A depositor’s tele- 
gram, directing a hank to pay a stated amount 
of money to a named person to whom the depos- 
itor was indebted, is equivalent to a written 
check for the payment of the money, and there 
is no privity between the person named as payee 
and the bank so as to give him a right of action 
against the bank for payment of the money. 
Southern Trust Co. v. American Bank of Com- 
merce & Trust Co., Ark., 229 S. W. 1026. 

















9. Bills and Notes—Conditional Promise.—In 
an action on a note by an innocent holder for 
value, the maker cannot testify to a state of 
facts rendering the note a conditional promise 
to pay.—Parks y. Stevens, Ga., 196 S. E. 925. 


10. Liability of Indorser.—In an action on 
a note given to the holder of four other notes, 
an affidavit of defense which stated that the 
defendants had signed the other notes as in- 
dorser does not show even prima facie that 
plaintiff was a technical indorser. since, if he 
signed the notes on the back before they were 
delivered, or after thev were delivered while they 
were in the hands of the payee. for the purpose 
of enhancing the credit of the notes, he is not 
entitled to the privileges of an indorser, but is 
liable as a joint maker, and is not released by 
the extension of the notes without his consent. 
—Ryan v. Security Savings & Commercial Bank, 
U.S. C. C. A., 271 Fed. 366. 


11. Transfer. — Where defendant gave his 
notes in connection with a sales-stimulating con- 
test organized by the payee company, though 
all the notes were payable before expiration of 
time for completion of the payee company’s con- 
tract, both on the doctrine of estoppel and on 
the principle that a failure of consideration in 
whole or in part after a bona fide assignment 
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of a promissory note is no defense to a suit by 
the assignee against the maker, notwithstand- 
ing the assignee's full knowledge of the original 
consideration for which the note was given, de- 
fendant maker was liable to a transferee of the 
notes.—Pratt v. Dittmer, Cal., 197 Pac. 365. 


12.. Brokers — Right to Commission. -—- A 
broker held not deprived of the right to his 
agreed commission for the sale of a ship, where 
he procured a purchaser who was accepted by 
his principal, because such purchaser was a 
member of a firm with which he had agreed to 
divide the commission, where the transaction 
was in good faith and the facts were known to 
the principal.—Charles R. McCormack & Co. Vv. 
Keeveny, U. S. C. C. A., 271 Fed. 299. 


13. Carriers of Live Stock—Delay.—Rev. St. 
1919, § 10449, which changes the established rule 
by providing that, on proof by plaintiff shipper 
of delay and damages caused thereby, the bur- 
den of proof shifts to the defendant carrier to 
show that the delay was not due to its negli- 
gence, includes express companies.—Arky Vv. 
Wells Fargo & Co. Express, Mo., 229 S. W., 824. 

14. Commerce—tinterstate. — Furnishing of 
ear is part of interstate “transportation;” “‘com- 
mon carrier.’’—Cecil v. Southern Express Co., 
Ky., 229 S. W. 1041. 


_ 15. “Property Taxes.”—The taxes upon the 
property of a palace car company at the rate 
of 3 and 4 per cent of the gross receipts from 
business transacted in the state of California, 
levied under Const. art. 13, § 14, as amended in 
1910, and statutes passed pursuant thereto, are 
“property taxes,” and not taxcs on gross re- 
ceipts derived from interstate taxes.—Pullman 
Co. v. Richardson, Cal., 197 Pac. 346. 





16. Constitutional Law — Anarchistic Doc- 
trines.—The power of the legislature, as by 
Penal Law, §§ 160-166, defining and denouncing 
criminal anarchy, to forbid the advocacy of doc- 
trines looking toward the overthrow of existing 
government by direct proletarian mass action, 
is not limited by any necessity to show that 
there is a present or immediate danger that the 
advocacy will be successful. The initial and 
every other act knowingly committed for the 
accomplishment of anarchistic purposes may be 
forbidden and declared to be a crime.—People v: 
Gitlow, N. Y., 187 N. Y. S. 783. 


17. Denial of Admission to Bar.—While the 
right of an attorney to practice law is a prop- 
erty right of which he cannot be deprived with- 
out due process of law, refusal to grant him a 
license to practice in the courts of a state is not 
an abridgement of any privilege or immunity, in 
which he is protected by the Fourteenth Amend- 
ment or art. -4, § 2, of the Constitution.—Keeley 
v. Evans, U. S. D. -C., 271 Fed. 520. 


18. Freedom of the Press.—The action of 
the city officials in prohibiting the sale on city 
streets of newspapers containing articles at- 
tacking the Jewish race, because of disapproval 
of those articles, is a violation of the right of 
the freedom of ‘the press.—Dearborn Pub. Co. v. 
Fitzgerald, U. S. D. C., 271 Fed. 479. 


19. Contracts—“Cost of Completion” Defined. 
—The expression “cost of completion,” in build- 
ing contracts authorizing the owner to complete 
the work on the contractor’s default, means the 
actual amount necessarily expended in com- 
pleting the work, provided that the same is fair 











and reasonable.—Clark v. Fleischmann Vehicle 
Co., N. Y., 187 N. Y. S. 807. 

20.——-Mutuality.—Although a contract for the 
purchase and sale of beer was until execution 
unenforceable on account of want of mutuality, 
yet after execution and delivery action for the 
purchase price cannot be defeated on the ground 
of lack of mutuality in the contract.—Joseph 
Schlitz Brewing Co. v. Missouri Pouitry & Game 
Co., Mo., 229 S. W. 813. 


21. Corporations — Compensation for Serving 
Public.—Where a public utility corporation is 
engaged in furnishing to the public through 
various departments of its business different 
kinds of service, it cannot be compelled to carry 
on a branch of its business which furnishes one 
kind of such service at a loss, though its whole 
business may be conducted at a pront.—Mt. Car- 
mel Public Utility & Service Co. v. Public Util- 
ities Commission, Ill, 130 N. E. 693. 


22.——Consideration for Stock.—The fact that 
a corporation whose stock was subscribed to on 
deferred payments, a note being given for the 
balance, had not actually written out the stock 
certificate in advance of the payments which 
were required to be made, is immaterial on the 
issue of failure of consideration for the note, 
and did not operate to deprive the company of 


its right to compel payment.—Beneficia!l Loan 
Ass'n v. Hillery, N. J., 113 Atl. 324. 
23.— Laches of Stockholders.—Where plain- 





tiff stockholders had full knowledge of the re- 
eeivership proceedings and of the sale of the 
company’s assets under a bondholder’s agree- 
ment, and one of the plaintiffs participated in 
such agreement and received stock in a reor- 
ganized company for his bonds, but none of 
them took action in the matter until four 
months after the receiver had been discharged 
on payment of all the creditors of the company 
and after war contracts secured by the coii- 
pany had proved profitable, plaintiffs were guilty 
of laches which bars their right to attack the 
receiver’s sale-—Yorks v. Altmiller, Pa., 113 Atl. 
415. 


24. Deeds—Blanket Description.—Blanket de- 
scription employed in ancient deed offered in 


evidence by plaintiff in an action of trespass, 
for the conversion of lumber, and for trover, 
when its latent ambiguities were explained by 


the evidence as to the land owned by the grant- 


ors’ ancestor, held sufficient to convey title to 
the grantees.—McMillan v. Aiken, Ala., 88 So. 
135. 

25. Diveree—Nonpayment of Alimony. — The 


judgment requiring the payment of alimony 
within the time specified, and in default of such 
payment that the defendant be _ inearcerated, 
was authorized under the pleadings and the evi- 
dence.—Roe v. Watson, Ga., 106 S. E. 907. 


26. Easements—Rights Thereunder. — What- 
ever rights of passage one has over a way, she 
has no right to build a concrete walk or other 
wise disturb the soil.—Littlefield v. Hubbard, 
Me., 113 Atl. 304. 


27. Electricity — Extension of Service. — 
Under Public Service Commission L&w, author- 
izing the commission to order reasonable int 
provements and extensions, an electric power 
company could not be required to furnish elec 
tricity to a part of a territory which it has not 
undertaken to serve, since to require the com- 
pany to serve such a community would consti- 
tute the taking of private property for nublic 
vse without just compensation.—State v. Public 
Service Commission, Mo., 229 S. W. 782. 







28. Frauds, Statute of—Parol Agreement.—A 
parol agreement, whereby, in consideration of 
the father’s surrender of the custody of plaintiff 












and the latter’s living with defendant’s intestate 
as a son, intestate agreed that his lands own 

at his death should become plaintiff’s property, 
is, in effect. a parol sale of the lands to be per 
formed in the future, and is within the statutes 
unless taken therefrom by part performance— 
Hooks v. Bridgewater, Tex., 229 S. W. 1114. 


29 Sale of Land.—Under our statute @ 
frauds, the agreement for the sale of lands m 
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consist of separate instruments, but the statute 
requires, not only that the contract or some 
note or memorandum thereof be signed by the 
yendor, but in the instruments, or some paper 


.to which they refer, the name or some descrip- 


tion of the vendee must also appear, so that he 
can be identified without parol icin a 
hurst v. Nevins, Neb., 182 N. W. 563 


30. Hizhways—Labor Not Taxation.—To re- 
quire the inhabitants of a district to perform 
jabor upon the public roads is not “taxation,” 
and the collection of the amount required by 
law to be paid by any such inhabitant who fails 
to perform the labor required of him is not in 
violation of any of the provisions of the Con- 
stitution of this state—Propst vy. Calhoun Coun- 
ty Court, W. Va., 106 S. E. 878 


31. Insurance — Construction of Contract.— 
The contract contained in application for insur- 
ance, being unilateral in character, wilt be 
strictly construed to prevent a forteiture. —Mod- 
ern Wooamen of America v. Halli, ind., 130 N. E. 
849 


32. Fraud.—In an action on a life policy, 
where plaintiff claimed that lapsing of policy 
sued on was procured by fraud and misrepre- 
sentation of agent, court properly instructed: 
“If the jury find by the preponderance of the 
evidence that W, as agent of the defendant, pro- 
cured the lapsing of the policy by fraud and 
false representations, then the defendant com- 
pany cannot retain the benefit of such conduct 
of W and be relieved from the consequencs of 
such fraudulent means by which such lapsing 
was obtained.”""—Combs y. Jefferson Standard 
Life Ins. Co., N. C., 106 S. E. 826. 


33. Insurable Interest.—An endowment pol- 
icy, where the amount of insurance was paid 
in full at the time of its execution, and to secure 
the company in the collection of premiums a 
mortgage was taken which covered the cost of 
the insurance plus the interest on the sum ad- 
vanced and other charges to be satisfied at the 
end of the endowment period, provided there 
was no default in the payments fixed or sooner 
if insured should die, is of a character not ob- 
jectionable when insurable interest appears.— 
United Security Life Ins. & Trust Co. v. Brown, 
Pa., 113 Atl. 443, 446, 447. 


34. Intexicating Liquors — “Concurrent Pow- 
er.’—The power of congress and the several 
States to enforce Const. U. S. Amend. 18, under 
§ 2, providing that the congress and the several 
states shall have “concurrent power” to so do, 
is not joint, but is a separate and independent 
power, each having the right to act separately 
and independently, in aid of such amendment, 
but where the state and the federal statutes 
conflict, the federal act shall prevail, in view of 
art. 6, making the United States constitution 
and the laws made pursuant thereto the supreme 
oH of the land.—State y. Ceriani, Conn., 113 Atl. 

6 


35. Unlawful Intent.—In this state, where 
a person has concealed and has in his possession 
an excessive quantity of intoxicating liquor, a 
presumption arises that it is kept for an illegal 
purpose.—Rogers y. State, Okla., 197 Pac. 525. 


36. Landlord and Tenant—Option to Purchase. 
—Where a written contract of rent contained a 
promise by the obligor to sell the land rented 
to the obligee, at his election, during the year 
of the rental, at a stipulated price, and before 
the expiration of the year the tenant exercised 
his option and the vendor received the full 
amount of the purchase money, with interest 
from the date of the sale, he was not also en- 
titlde to receive rent.—Bentiey v. Barrett, Ga., 
106 S. E. $15 


37. Satety of Premises.—Breach by landlord 
of agreement to keep stairway in safe repair 
would not afford a basis for an action for dam- 
ages for personal injuries.—Turner v. Ragan, 
Mo., 229 S. W. 80 


38. Master and Servant—Assiumption of Risk. 
—Where an experienced machinist worked for 
three or four months before his eye was injured 
while chipping castings with a chisel and ham- 
mer, both in good condition, and he was familiar 
with chipping and had been hit before, knew 
that was a part of his work, and saw others 
wearing goggles, and asked for his tools, but did 
not ask for or use goggles, held that ke as- 
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sumed the risk of such injury.—Harbacek v. 
fuiton lron Works Co., Mo., 229 S. W. 838. 


39. Basis of Compensation—Where coal 
miner, paid per ton for digging and loading coal, 
was prevented from earning tne average amount 
earned by miners doing similar work because 
assigned to work in a room where the coal lay 
beneath a roof of slate three feet in thickness, 
requiring him to spend much of his time picking 
up siate, and not because of any lack of industry 
or inability on his own part, the compensation 
to which he was entitled under Workmen’s Com- 
pensation Act, § 7, par (a), § 8, par. (f), § 10, 
pars. (a), (b), (d)-(f), will be based on the 
average amount earned by miners in similar 
work, and not on the actual amount earned by 
the injured miner.—Centralia Coal Co. v. Indus- 
trial Commission, Ill, 130 N. E. 725 


10. Course of Employment. — An employe 
merely going to or from the place of his work 
is not engaged in performing any service grow- 
ing out of and incidental to his employment, 
relative to right to award for his injury at such 
time.—Clapp’s Parking Station v. Industrial Ac- 
cident Commission, Cal., 197 Pac. 369. 


41. “Employe” and “Independent Contrac- 
tor’ Distinguished.—Where a contract for the 
removal of rock in a mine required the contrac- 
tor to furnish labor and materials and provided 
paymient at certain prices per yard of excava- 
tion, but required the work to be carried on to 
the satisfaction of the manager and in the man- 
ner he directed, authorized the operator to re- 
quire the contractor to discharge any workman 
it deemed incompetent or sunsatisfactory, and 
made the contractor and all his employes sub- 
ject to the direction of the mine formena, who, 
under Act June 2, 1891, has the supervision of 
the mine and is the agent of the operator, it 
reserves to the mine owner and his agent con- 
trol of the manner of doing the work as well 
as the result to be attained, so that the con- 
tractor was an “employe” within the Work- 
men’s Compensation Law, and not an “inde- 
pendent contractor.’—Kelley v. Delaware, L. & 
Western R. Co., Pa., 113 Atl. 419. 


42. Liability for Medical Treatment.—The 
Workmen’s Compensation Act, in force in 1917, 
did not give to a physician or surgeon who fur- 
nished medical treatment to an injured employe 
a right of action for the value thereof against 
an employer who had not requested. or consented 
to the furnishing of the treatment by such 
physician or surgeon.—Beach y. Gendler, Minn., 
182 N. W. 607. 


43.——Proximate Cause of Injury.—In a sec- 
tion hand’s action for personal injuries, sustained 
when a handcar loaded with tools was pushed - 
against him by the stumbling of another em- 
ploye, the mere fact that such other employe 
stumbled held not to raise any presumption of 
negligence as the cause of injury.—Stones_ v. 
Chicago, M. & St. P. Ry. Co., Mont., 197 Pac. 252. 


44. Right to Commission.—Where an agent 
procures orders for his principal upon the prin- 
cipal’s agreement to pay a commission therefor, 
the agent is entitled to his commission, even 
though the principal does not ship the orders, 
since, unless it is otherfise stipulated, the agent 
does not assume the risk of performance.— 
Booth v. New Process Cork Co., N. Y., 187 N. Y¥. 
S. 725 

















45._—Trade Information.—If a corporation’s 
general manager had information relative to 
trade conditions which would have benefited the 
company, it was his duty to give it the benefit 


of such information, and refusal constituted 
ground of complaint against him.—Reilly v 
Henri Gutmann Silks Corporation, N. Y., 187 
N. Y. S. 717 


46. Mechanics’ Liens—Description.—In the in- 
stant case the description and recitals in the 
lien statement filed in every particular identified 
the premises adjoining those intended to be 
charged with the lien, and nothing in such state- 
ment could be construed as describing or identi- 
fying the premises for which the material was 
furnished.—H. S. Johnson Co. v. Ludwigson, 
Minn., 182 N. W. 619. 


47. Responsibility for Improvements.—The 
legislature may provide that an owner who fails 
to disclaim responsibility for improvements 
made with his knowledge shall be deemed to 
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have authorized them ce om & Peterson v. 
Wright, Minn., 182 N. W. 62 


48. Mines and Minerals—Royalty on Coal.— 
Royalty, paid on coal not mined, based on price 
at time of payment.—Shoemaker vy. Mt. Lookout 
Coal Co., Pa., 113 Atl. 410. 


49. Mortgages—Fraud.— Where plaintiff had 
not rescinded, and did not seek to rescind, the 
mortgage he claimed was procured by fraud, 
and did not restore, nor offer to restore, the 
property obtained by him, and his action was 
clearly an action for damages only, an injunc- 
tion, under Code Civ. Proc., § 603, was not au- 
thorized; and where the only thing defendants 
were threatening to do, tending to make judg- 
ment ineffectual, was to foreclose the mortgage, 

laintiff + ig not entitled to an injunction, under 
§ 604, subd. 2, as under such section he should 
show a threat to remove or dispose of property. 
—Sherwood v. Fred O. H. Fincke Co., N. Y., 187 
N. Y. S. 755. 


50. Municipal Corporations — Bond Issue.— 
The issuance of bonds by a city under Rev. 
Code 1919, § 6409, only for the purpose of funding 
special assessments, does not constitute a debt 
within the meaning of Const. art. 13, 4, as 
to vote of electors, nor would an election be 
necessary to authorize the issuance thereof, the 
bonds to be paid by the funds to be collected by 
special assessments and not by any genetal 
taxes that might be assessed against property 
outside of the assesment district.—Gross v. City 
of Bowdle, S. D., 182 N. W. 629. 


51. Prohibiting Sale of Publication. — The 
limit of a city’s power to enforce an ordinance 
prohibiting the sale of obscene or scandalous 
publication is to conduct a prosecution for the 
specific offense thus committed. It cannot, by 
establishment of a censorship in advance of fu- 
ture publications, prohibit generally the sale 
thereof, upon the streets—Dearborn Pub. Co. v. 
Fitzgerald, U. S. D. C., 271 Fed. 479. 


52. Negligence—Wheel Held Dangerous At- 
traction to Children.—The jury could find it was 
negligent for an express company to leave on 
its platform outside its warehouse a heavy wheel 
tilted against the wall in such a way that chil- 
dren could set it on edge and play therewith, so 
that the express company could be held liable 
for the death of a child occasioned by such play, 
though it would not be if the wheel had been 
tilted so far that it could have been straightened 
up only by an adult.—American Ry. Express Co. 
v. Crabtree, U. S. C. C. A., 271 Fed. 287. 


53. Newspapers—‘Daily Newspaper.’’—Where 
municipality was required to designate, for 
purposes of publication of notices, a daily news- 
paper, a paper printed daily, relating principally 
to legal matters, which gave calendar of the 
courts, etc., and carried only plate matter to fill 
space, held not a “daily newspaper;” the public 
generally not subscribing.—Finnegan v. Buck, 
N. Y., 187 N. Y. S. 705. 


54. Railroads—Punitive Damages.— A judg- 
ment against a railway company for death of a 
passenger occasioned by the negligence of the 
servants of the Director General of Railroads is 
in effect against the government, and punitive 
damages cannot be recovered against the gov- 
ernment.—Calhoun v. Southern Ry. Co., S. C., 
106 S. E. 780. 


55. Sales—Admissibility of Evidence.—When 
a buyer of fertilizer could not procure other fer- 
tilizer on the seller’s failure to deliver, evi- 
dence as to the difference between the crop on 
which the fertilizer was to be used and fertilized 
crops on adjoining land of similar aualitv work- 
ed in the same wav was admissihble.—MceCown- 
Clarke Co. v. Muldrow, S. C.. 106 S. E. 771. 


R6. Rreach of Contract.—Where the buver 
refused to take and pay for goods, the seller 
cannot recover the entire purchase price in an 
action on the contract, and not for its breach, 
without alleging that he stored or retained them 
for the buyer pursuant to Civ. Code 1910, § 4131. 
—J. E. Dunson & Bros. Co. v. J. C. Smith Seed 
Co., Ga., 106 S. BE. 914. 


57. Specific Performance—Election of Rem- 
edy.—Where defendant asserted in his answer 
and at trial his wife’s refusal to join in the 
convevanee he had avrreed to make. the wife 
having been examined as a witness, plaintiff 











should then have elected to sue for damages, or 
to take the conveyance subject to the wife’s 
dower, with abatement of price therefor, and 
evidence of the ages of the defendants should 
be submitted to determine value of dower, of 
evidence admitted to show damages, so that 
definite judgment might be entered, and it was 
not a case for alternative —- —Weintraub 
v. Kruse, N. Y., 187 N. Y. S. 


58. Street Railroads — Failure to Improve 
Street.—A street railroad company is not ex- 
cused from performing its contract to reduce its 
tracks to the new grade and pave the tracks by 
its financial embarrassment and difficulty in 
procuring material and labor, where the munici- 
pality offered to permit the company to use the 
existing material, and the improvement was un- 
dertaken before our entrance into the world 
war.—Borough of Sayre v. Waverly, Sayre « 
Athens Traction Co., Pa., 113 Atl. 424. 


59. Sunday—Sales. — Sales of ice cream or 


' cigars are neither a work of necessity nor char- 


ity, with Cr. Code 1912, § 698. nor are they ex- 
cused where the money received therefrom is 
devoted to Red Cross or other charitable work. 
—Oliveros v. Henderson, S. C., 106 S. E. 855. 


60. Taxation—Charitable Purposes.—To be 
exempt from taxation as property used for char- 
itable purposes, under § 6301, Rev. St. 1913, a 
building must provide necessary quarters and 
facilities for an organization devoted, as its 
dominant purpose, to the dispensation of actual 
relief to the unfortunate or suffering or to some 
work of practical philanthropy. The mere fact 
that the building is used as headquarters bv a 
secret fraternal society which teaches charitable 
principles and encourages charitable sentiments 
among its members is not sufficient to consti- 
trte a use of the building for charitable nurposes 
within the meaning of the statute—Anneal of 
Scottish Rite Bldg. Co., Neb., 182 N. W. 574. 


61. Gross Production Tax.—The “ross pro- 
duction tax” levied under Chap. 39, Sess. Laws 
Ex. Sess. 1916. is a “pnronerty tax” purelv, and is 
levied in full and in lieu of all other taxes. 
state, countv, township. district and municipal. 
—In re Skelton Lead & Zine Co.’s Gross Produc- 
tion Tax for 1919, Okla., 197 Pac. 495. 


62. Telerravhs and Televhones—TLisb'lity for 
Interstate Messave.—Whether a stipulation re- 
strictine the liabilitv of telegraph company for 
transmission of an interstate message is valid 
denends on federal law.—Parks v. Western 
Union Telegraph Co.,,.Nev. 197 Pac. 580. 


62. Waters and Water Courses—Boundaries 
of Irrigation District.—The requirement of the 
constitution as to due process of law does not 
give a vroperty owner an absolute right to no- 
tice and hearing before his property may be in- 
cluded within the limits of an irrigation district 
on netition for change of boundaries under Trri- 
ration Distriet Art. &8§ &5-97.—People v. Cardiff 
Trr. Dist., Cal., 197 Pac. 384. 


64. Willsa—Revocation.—There is no fixed rule 
bv which the revocation of a will may be implied 
from subseauent changes in the condition or 
circumstances of the testator. Each case must 
he governed bv its own peculiar facts—Hill v. 
Hill, Neb., 182 N. W. 578 


65. Testamentary iid tne renal test 
of capacity of a testator is that he must have 
strength and clearness of mind and memory suf- 
ficient to know in general, without promntite-. 
the nature and extent of the proverty of which 
he is about to dispose, the nature of the act 
which he is about to perform. and the names 
and identity of the nersons who are the proper 
subiects of his bounty, and his relation towards 
them: but he need not have a “canacity to com- 
prehend perfectlv.” so as to remember with ah- 
solute accuracy each item and detail of his hald- 
ings.—In re Eno’s Will, N. Y., 187 N. Y. S. 757 


66. ‘Vested Remainder.—The words in a will 
“after the death of A” and similar expressions 
are to be construed as meaning at the termina- 
tion, whenever and in whatever manner occur- 
ring, of the particular estate of freehold, and 
as referring to the time when the estate ill 
vest in possession only. a remainder thus cre- 
ated “after the death of A” being a vested re- 
mainder unless there is that in the context 
elearly takine it out of the rule.—Dustin v. 
Brown, Ill., 130 N. E. 859. 
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